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APPEAL INCEPTION NOTICE

AND ABEYANCE ORDER
NOTICE IS HEREBY GIVEN that the above-entitled appeal is considered
submitted pursuant to title 10, California Code of Regulations section 2509.53(b) and that
this appeal will be assigned for hearin g to Chief Administrative Law Judge i
™ pursuant to title 10, California Code of Regulations section 2509.53(c). All
correspondence henceforth should be addressed to JudgeANRgm— at the
Administrative Hearing Bureau.

The above-entitled case presents an issue that is common to a number of cases




pending before the Administrative Hearing Bureau — was the WCIRB’s delayed
promulgation of an experience modification justified given the untimely and inadequate
data reporting from now insolvent insurers. This issue is of importance because the
Insurance Commissioner has arguably instructed the WCIRB to exclude all insolvent
insurer data that is not reported pursuant to'the Uniform Statistical Reporting Plan
(“USRP”). Here, S Insurance Company data was excluded from the calculation of
the appellant’s 2003 experience modification factor. Arguably, the WCIRB would be
acting pursuant to the Insurance Commissioner’s instruction if the calculation of the
exp'e;ien'cg'm"édiﬁcation at issue in this case excluded data that was not reported in
accordance with the USRP, even if that data had been used in calculating previously
published experience modification factors.

Accordingly, this case is held in abeyance while this issue is litigated in a “lead
case,” Star Roofing Company, Inc. v. WCIRB, AHB-WCA-04-49. The decision in that
case will be designated as precedential, at least in part. After a decision has been
rendered in Star Roofing as expeditiously as possible, this case will be taken out of

abeyance and proceed to decision.

Dated: November 30, 2005
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ORDER LIFTING ABEYANCE ORDER AND REMANDING TO THE
WORKERS’ COMPENSATION INSURANCE RATING BUREAU

An Abeyance Order was issued in this matter on November 30, 2005, pending the
issuance of the Insurance Commissioner’s Order in Star Roofing Company, Inc. v.
WCIRB, AHB-WCA-04-49. The Insurance Commissioner’s order approving the
proposed decision after reconsideration in Star Roofing was issued on January 24, 2006.
The order designated the Star Roofing decision as precedential pursuant to Government
Code section 11425.60. Consequently, the holdings in Star Roofing can be relied upon

by Administrative Law Judges in current cases pending before the Administrative




Hearing Bureau (“AHB”).

The Star Roofing appeal raised the following legal issues that are common to
those raised in a number of other appeals currently before the Administrative Hearing
Bureau:

1. Is the WCIRB required to exclude experience data that was repo‘rted by an
insolvent insurer, after the date of its alleged widespread failure to report experience data
to the WCIRB, when promulgating an employer’s experience modification?,

2. When is an insurer insolvent for purposes of applying the provisions of
Section III, Rule 3 subdivision (f) and Section V, Rule 7 of the California Workers’
Compensation Experience- Rating Plan (“ERP”)?

. ¥ What date triggers the notice requirements of Section III, Rule 3
subdivision (f) and Section V, Rule 7 of the ERP?

4, What experience data does the ERP require the WCIRB to use when
calculating an eéxperience modification?

5. Should the WCIRB use the experience data proffered by an employer that
is not submitted pursuant to the provisions of the California Workers’ Compensation Unit
Statistical Reporting Plan (“USRP”)?

6. Do grounds exist to grant Star Roofing Company equitable relief from
certain provisions of the ERP?

The Insurance Commissioner’s January 24, 2006, order became effective on
February 3, 2006, and directed the WCIRB, in part, to recalculate Star Roofing
Company’s 2003 e;:perience modification, and to issue it only if the WCIRB's

calculation produced a credit experience modification.







